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SUMMARY OF THE REPORT ENTITLED “THE SAFETY OF SERVICES PROVIDED BY 
HEALTH AND SOCIAL CARE TRUST” (FROM THE NORTHERN IRELAND AUDIT 

OFFICE) 
 

 
1. Introduction and Scope 

 
This report was written by the Northern Ireland Audit Office following a review of systems and 
processes for managing complaints, adverse incidents and negligence claims. By way of 
context, the Report sets out estimates provided by the Department relating to the scope of the 
provision of services provided by the Health and Social Care system. The following key figures 
should be noted; 
 

 There are over 15 million key interactions annually between HSC staff and Health Care 
patients and Social Care clients in the form of appointments, admissions and other 
interventions. 

 

 There are over 1.5 million outpatient attendances each year at hospitals in Northern 
Ireland. 
 

 There are over 700,000 treatments at Accident and Emergency Departments annually.  
 

 There are approximately 500,000 inpatient or day care admissions each year. 
 

 Approximately 83,000 adverse incidents are reported each year by HSC organisations 
in Northern Ireland. 
 

 Over 78,000 people are employed in commissioning and delivering the full range of 
Health and Social Care Services to Northern Ireland’s population of 1.8 million. 

 
It is acknowledged therefore that the vast majority of service users who do access the Health 
and Social Care system do so without incident.   
 
The Report contains a number of tables, providing figures relating to the number, cost and age 
of clinical negligence claims and the majority of these figures were provided by BSO to the 
Audit Office.   
 
Furthermore as part of its preparations, the Audit Office considered in detail 30 clinical 
negligence cases that had been managed by the Directorate of Legal Services (DLS). 
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2. The Adequacy of Arrangements for Resolving Complaints and Clinical and Social 
Care Negligence Cases 

 
Part 4 of the Report deals specifically with the adequacy of arrangements for resolving clinical 
negligence cases. 
 
Figure 2 of the Report sets out the number and cost of clinical negligence cases in the period 
2007 to 2012; that table is reproduced in full below.   
 
Figure 2.  The number and cost of Clinical and Social Care Negligence Cases in the 

period 2007 to 2012 
 

 2007-08 2008-09 2009-10 2010-11 2011-12 Total  
Number of Cases at 
the Year End  

 
2,131 

 
2,868 

 
2,839 

 
2,670 

 
2,640 

 
- 

Number of new  
Cases in year 

   372 1,124    568    607    633 3,304 

Number of Cases 
Closed in year 

   354    438    596    778    671 2,837 

Number of Cases 
closed in year 
with a settlement  

   129    147    151    184    193    804 

Total Cost of 
Cases 

£18.4m £21.0m £17.0m £31.5m £28.5m £116.4m 

 Source: Directorate of Legal Services  

 
It is important to note that the year 2009 – 2010 was the first full year when all clinical 
negligence cases were managed by DLS; the figures set out in the table were provided by 
DLS and the number of new cases for the year 2008/2009 includes those cases transferred 
from the private sector, hence the figure of 1124 at March 2009 is significantly higher than for 
any other year. 
 
The Report demonstrates that over the five year period to March 2012, the costs of defending 
and settling clinical negligence cases amounted to just over £116 million.  In the year 
2010/2011 the total costs were £31.5 million, whilst in 2011/2012 the cost was £28.5 million. 
Figure 4 from the Report breaks down those costs among compensation, Plaintiff’s costs and 
defence costs, and is reproduced in full below. 
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Figure 4:  Costs of cases over the period 2007-2008 to 2011-2012 
 

 2007-08 
   £ (%) 

2008-09 
   £(%) 

2009-10 
   £(%) 

2010-11 
   £(%) 

2011-12 
   £(%) 

TOTAL 
   £(%) 
  

Compensation 
Paid 

11,995,199 
        (65%) 

13,773,533 
        (65%) 
 

9,608,5332 
      (56%) 

23,491,112 
        (75%) 

18,146,021 
        (63%) 

77,014,398 
        (66%) 

Plaintiff costs   3,755,031 
        (20%) 

  4,168,686 
        (20%) 

4,416,508 
      (26%) 

  3,989,247 
        (13%) 
 

  7,120,397 
        (25%) 

23,449,869 
        (20%) 
 

Defence cost 
(excl DLS) 

  1,956,797 
        (11%) 

  2,250,730 
        (11%) 

1,859,775 
      (11%) 

  2,975,553 
          (9%) 

 2,157,743 
         (8%) 

11,200,598 
        (10%) 
 

DLS     666,967 
         (4%) 
 

    814,870 
         (4%) 

1,123,184 
        (7%) 

  1,064,198 
          (3%) 

 1,106,031 
         (4%) 

  4,775,250 
          (4%) 
 

TOTAL 18,373,994 21,007,819 17,008,050 31,520,110 28,530,192 116,440,115 

 Source :DLS 
 
Again the source of this information was DLS and again it must be emphasised that 
2009/2010 was the first full year when all negligence cases were managed by DLS.  Of the 
total sum £77 million was paid as compensation, equating to 66% of the total cost, whilst DLS 
costs at £4.7 million constituted 4% of the total cost. Given that clinical negligence cases are 
now proceeding much more swiftly, it is likely that the annual costs will increase for the next 
number of years. From the DLS perspective, five to six cases are listed each week and this is 
as a consequence of much tighter judicial management; in other words Judges are insisting on 
listing cases, which come before them for review, whilst the new pre-action protocol, which 
came into effect in September 2012 aims to see all clinical negligence actions resolved within 
four years from service of the letter of claim. 
 
The Report states that the number of outstanding clinical negligence claims has decreased 
substantially over the last ten years (Paragraph 4.16).  Figure 6 sets out a comparison of 
active caseloads at 30th April 2001 against active caseloads at 30th April 2011; Figure 6 is 
reproduced in full below. 
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Figure 6: Comparison of active caseload at 31 April 2011 against active caseload 10 

years earlier at 31 April 2001 
 

 1999-20001 2000-011 2009-102 2010-112 

Number of cases 
at Year end 
 

3,303 3,532 2,839 2,670 

Annual number 
of new cases 
 

    555     708     568    607 

Annual number 
of closed cases 
 

    422     479     596    778 

 
Sources: 1 NIAO 2002 report; 2 DLS 
 

The Report also notes that the number of claims where compensation has been paid out is 
substantially lower than the number of closed claims; of the 1,374 claims closed between 2009 
and 2011 only 326 (i.e. 24%) resulted in compensation being paid.  Again the source of this 
information is DLS. 
 
The annual number of new cases is circa 600, whilst the number of closed cases has 
increased from 596 in 2009/2010 to 778 in 2010/2011.  The figures for the year 2011/2012 are 
not included in the Report, but they reveal the number of new cases at 633 and the number of 
closed cases at 671. In Appendix 2, the report states that “DLS is now proactive in monitoring 
the progression of cases” and further “DLS procedures now ensure that cases are actively 
managed”.   This suggests that because of that proactive management more cases are being 
closed at an earlier stage.   
 
Figure 7 of the Report provides the number of claims resolved by way of value; Figure 7 is 
reproduced in full below.   
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Figure 7: Level of clinical and social care negligence compensation paid in the two 
years to 31 March 2011 

 

Amount of Compensation 
(excluding legal costs) 
 

Number of Claims 1 

                             £5,000 or less           87 
 

                         £5,001 - £10,000           45 
 

                        £10,001- £50,000          136 
 

                     £50,001 - £500,000            48 
 

                Greater than £500,000            10 
 

                                         TOTAL           326 
  
Source: DLS 

 
There were ten claims settled with a value in excess of £500,000; these relate to birth injuries. 
The largest proportion of claims (i.e. 25%) relate to obstetrics and gynaecology, with a further 
17% from Accident and Emergency; General Surgery would be the next highest specialty at 
12% of claims.   
 
Obstetrics and gynaecology also represent the highest value of claims.  In a two year period 
from 2009 to 2011, just under £16.5 million was paid out in settlement of obstetrics and 
gynaecology cases, representing 36% of the overall total (that figure excludes the costs of the 
DLS service). 
 
The Audit Office referred to the 2002 Report and specifically the fact it had identified a failure 
of Trusts to maintain a comprehensive data base on negligence cases since 1998 (Paragraph 
4.20).  At the time of the 2002 Report the Department undertook to ensure that detailed 
information on outstanding claims would be held by individual HSC bodies and held centrally. 
The Report states “despite this, we find it difficult to obtain comprehensive information on the 
total cost and nature of clinical and social care cases over the period from 1st April 2007 to 31st 
March 2009”. The Report does acknowledge that since 2009 comprehensive information on all 
negligence claims is available from the Business Services Organisation, through DLS. Indeed 
the Report noted the improvements and the availability of the comprehensive information from 
databases since 2009/2010, but stated that in their view individual Trusts also need to hold 
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comprehensive information if they are to manage clinical negligence cases and improve the 
quality of services. 
 
The Report also referred to the decision of the Minister for Health in July 2008 when he 
directed that DLS would be the HSC’s legal services provider for all medical and social care 
negligence and other areas of law.  The Report went on to state “based on our examination of 
the sample of cases, we consider that DLS takes reasonable steps to progress clinical 
negligence cases” (Paragraph 4.42). 
 
At paragraph 4.25, the Report considered perceived delays in resolving some medical 
negligence cases and quoted from an Assembly debate in 2010, when the Assembly 
expressed its deep concern at such delays, with one case ongoing for 27 years and a total of 
55 cases lasing over fifteen years. In response DLS reviewed all live cases which had been 
ongoing for period in excess of ten years and this resulted in the closure of thirty five cases. 
Figure 10 of the Report sets out a comparison of the age profile of long running live cases at 
September 2010 and September 2011; that table is reproduced in full below. Again the source 
of this information is DLS.  
 
Figure 10: Comparison of the age profile of long-running live cases at September 

2010 and September 2011 
 

Age of Cases 5 – 10 years 11 – 15 years 15 + years TOTAL 

September 2010       562       142       65       769 
 

September 2011       302         76       36       414 
 

     

 
The corresponding figures for September 2012 are; 
 

       291         53       29       373 

 
         
 
In order to assess the adequacy of arrangements for handling negligence claims, the Audit 
Office considered a sample of 30 cases from DLS; the sample included 20 recently settled 
cases in which liability was accepted by Trusts and 10 recently closed cases, where, despite 
an original claim, the action did not progress to its conclusion. In those cases no 
compensation payment was made and there was no acceptance of liability. The Auditors 
reviewed the case files to identify how individual cases were progressed, the process of 
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gathering evidence, the factors affecting settlement and the costs involved in progressing 
cases.  
 
The Report (at Paragraph 4.30) also identified key factors leading to delay, such as obtaining 
Legal Aid, the timescales allowed for the lodging of claims, namely three years from the date 
of incident or date of knowledge of the incident, delays by the Plaintiff’s Solicitor in pursuing 
cases, in seven of the sample cases, Trusts being unable to produce patients’ medical records 
for a considerable period of time, and in two of the sample cases delays because of the time 
taken by Trusts to obtain statements from clinical staff involved in the treatment giving rise to 
the claim or from other experts.  The Report did state the following: 
 
“delays in progressing cases are often a result of factors outside the control of DLS or Trusts. 
We noted that in several of the cases we examined, DLS took steps to follow up on 
outstanding correspondence” (Paragraph 4.31).   
 
As a result of this Audit, the Report has recommended that the Department reinforces to 
Trusts the need to engage promptly with DLS in all compensation cases. The Department has 
accepted this recommendation and indeed has already written to Trusts regarding the need for 
prompt engagement with DLS. 
 
The Report also considered the rates of financial compensation paid in Northern Ireland and 
concluded that the levels of compensation in Northern Ireland are significantly higher than in 
England and Wales; in large measure due to the fact that in Northern Ireland the assessment 
of compensation was in the hands of juries until 1987. The Report queried the rationale for the 
continued use of the Northern Ireland specific guidelines and recommended at Paragraph 4.38 
that the Department considers reverting to use of the GB guidelines in an attempt to 
synchronise  compensation payments across the United Kingdom. The Report stated it may 
be necessary for the Department to liaise with the Department of Justice on this issue.  
 
The Report also referred to the legal costs of settlement, comprising Defence and Plaintiff’s 
Solicitors and Counsel and it acknowledged that DLS checks and confirms that Bills of Costs 
are properly payable and that DLS routinely challenges the professional fees of the Plaintiff’s  
Solicitors. The Report also referred to the new panel of Counsel and the lower scale of fees 
and the savings of £2.1 million and £1.9 million in respect of Third Party Solicitors and 
Counsel’s fees over the two years to 31st December 2011.  The Report acknowledged and 
welcomed the work done by DLS to reduce the legal and other costs of settling compensation 
cases and agreed that as a result financial savings have been realised. It went on to state (at 
Paragraph 4.41) “it is important that DLS continues to challenge costs in all negligence 
claims”.  
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The Report went on to consider the use of alternative dispute resolution, such as mediation 
and noted that the Judiciary in Northern Ireland are encouraging Practitioners to use formal 
mediation as a means of resolving clinical negligence cases. In the new pre-action protocol, 
implemented in September 2012, the parties must confirm to the Court that they have 
considered mediation.   
 
The Report recommends the Department takes steps to develop formal dispute resolution 
procedures which offers a viable alternative to litigation.   
 
 

3. Subsequent Events 
 
The Report was published on the 23rd October 2012.  It was considered by the Public 
Accounts Committee at Stormont and officials from the Department attended a Hearing before 
the PAC on the 14th November 3012. The Permanent Secretary wrote to all HSC 
Organisations on the 5th of November 2012 reinforcing some of the recommendations from the 
Report and specifically requested Trusts in particular to engage promptly with DLS in respect 
of clinical negligence claims.   
 
The Report encourages BSO to continue to achieve savings in legal costs where possible and 
to proactively manage clinical negligence claims. The separate introduction of the pre-action 
protocol (to which DLS contributed), is a further development which will improve the 
management of these claims and ought to lead to a more expeditious resolution of such 
claims.  
 
 
 
ALPHY MAGINNESS 
Chief Legal Advisor 
 
 
November 2012  
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